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SUBSTANTIVE CHANGES TO THE DAVIS-STIRLING
ACT AS OF JANUARY 1, 2014

QVERVIEW OF CHANGES!

Substantively related code sections are now grouped tbgether for ease of use
Revisions have heen made to clarify poorly worded sections for clarity

Coda sectlons which were previously fengthy are now divided Into shorter sections
+ Sorne aitogether new laws have been added

* * *»

NOTABLE MODIFICATIONS:

1, NEW DEFINITIONS REGARDING:

a, Delivered to an Assoclation — New definition for any document to be dellvered 1o the
Assaclation must be delivered to the parson and address designated in the Anpual
Policy Statement [Civil Code Section 4035]

b, Individual Notlce —relating to notice that an Association must glve to a specific§

- member. Notice can be provided by first class mall, registered or certified mall, express
mail, or overnight mail, Individual notice must also be sent to any secondary address on
file. [Civil Code Section 4040]

¢ Genheral Notice ~ Any manner of individual notlce, posting in a common area location, or
printed on a billing statement of other document that Is delivered by one of the above
methods. [Civil Code Section 4045]

d.  Annual Budget Repork~what was formerly referred to as the pro forma operating
budget. [Civil Code Section 4076]

e. Annual Pollcy Statement ~a comprehensive statement/packet of all notices and
disclosures that are provided at the beginning of each fiscal year, along with the Annugl
Budget Report. [Civil Code Sectlon 4078)

2. EFFECTS ON GOVERNING DOCUMENTS:
a. CA law conirols over govering documents [Civil Code Section 4205]
b, Priority by which the governing documents govern. [Civil Code Section 42085]
L Law
1. CC&Rs
a, Articles
L. By-Laws
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1. Operating Rules
8. Note: Operating rules may not be
inconsistent with the CC&Rs, Articles, or
By-Laws
Board authorized to amend a cross reference of old statute In governing documents
through adoption of a resolution showing the correction, [Civil Code Section 4235)
Text of Proposed Amendment to Governing Documents: Requires an Association to
provide the member with the actual text of the propesed amendment for any upcoming
election to be held for purposes of approving the proposed amendment. [Clvil Code
Section 4230]
Reversai of Operating Ruler Requires that if a vote Is to take place to reverse a recently
enacted operating rule, the provision Is now modernized to Incorporate the new
¢lectlon rules and twa envelope secret ballot process. [Civil Code Sectlon 4365]

3. PROPERTY USE MODIFICATIONS

.

€,

Right of Access to Separate Interast: Incorporates both owner and tenant's right to
access thelr separate interest, and generally have the rights as to common
area/facilities, [Civll Code Section 4510)
Protected Use of Separate Interest Property: Owners have g protected rlght to sacred
activity, Including posting flags and slgns, even If precluded from the CC&Rs, [Civil Code
Section 4705]
Madlfication to Separate Interest: Broadens the term “unit” when referancing owner's
right to make regsonable accommodations of a separate Interest in any type of CID,
[Civil Code Section 4645) \
Grant of Exclusive Use Commion Area: Civil Code Section 4600 clarifies requirement i
obtaln 67% membership approval when granting excluslve use comimon area, This
requirement applies not onfy to common area ownad by the Association as an entity,
but also to commeon area owned hy members as tenants in comman. The tequirement
Imposes exceptions for the following grants of exclusive use:
I To accommodate a disability
i Required hy law
il Asslgnment of a parking space, storage unit, or other amenity If expressly
provided for in the declaration,

4. BOARD QF DIRECTORS’ MODIFICATIONS

Ay

b‘

Notice of BOD Meetings: Corporation code provision does not require notice of
upcaming meeting if date and time are specified In the corporation’s By-laws, Sectlon
4920 requires notice of all Board meetings at least four days prior to meeting, with the
exception of emergency meetings.

i. New iaw now requires all notices of board meetings via General Notice

requirements as specified In §4045

Definltlon of “Meeting™; Defined as the “number of directors [sufficient] to establish a
guorum [Civil Code Section 4925]




C.

Conflicts of Interest; Code now Identifies slx (6) matters upon which a director/
committee member may not vote, [Civil Code Section 5350]
I, Disclpline agalnst director/committee mamber:

il. Assessment agalnst director/committee member for darmngge to commaon area

fil. Payment plan consideration for overdue assessments for director/committee
member

lv. Decision to foreclose on a llen on a separate Interest of the director/ committes
membar

v. Proposed ARC modifications 10 a separate interest

vi. Grant of exclusive use common area to the director/committee member

1

5 MEMBER ELECTIONS MODIFICATIONS

a.

h.

Scope of Member Election Pracedurs — Expands the Assoclation’s abllity to Incorporata
the two envelope secret ballot procedure to other types of elections provided sucha
provision is Incorporated Into the Association’s election procedure [Civil Code Section
5115)

Notifleation of Election Results ~ Electlon results are to be provided under the General
Notice requirements in Sectlon 5120{b), -

Ballot Custody ~ Ballots must be retained for a period of twelve {12} months by the
fnspector(s) of election, [Civil Code Section 5125]

Campaign Communications - Drafting of meeting minutes and disbursing same to the
membership does not violate the Davis-Stirling Act, even though the minutes may
include a candidate’s name for an upcoming elaction, [Cvil Code Section 5185 ’

6. RECORDS & NOTICES {

aq

Accounting for Reserve Funding Expenditures for CD Litigation - Accounting records for
CD litigation expenses are deemed assoclation records and requires the membership be
notifled of the Board’s decislon to spend reserve funds for CD litigation by means of the
General Notlce requirement. [Civil Code Section 5520]

Addition 1o “Assoclation Records” — Modlfies the list of documents entitled to an
owner on demand to include “Governing Documents.” [Civit Code Section 5200]

Annual Policy Statement and Annual Budget Report — Current law allows a Board to
send a summary of the budget {now Annual Policy Statement) to the members. New Act
will extend this option to the Annual Policy Statement as well. [Civil Code Section 5300~
5320]

Requirements for Written Requests for Documents ~ Wrltten raquests under Civll Code
Section 5260 must be dellvered to the Association at the address listed on the Annual
Policy Statement, Such wrltten requests Include: address change on membership list;
request to add or remove a second address for defivery in individual notlces; request far
Individual defivery or to cancel a prior request for individual delivery; opt out request; or
a request for a full copy of a specified Annual Policy Statement, Annual Budget Report or
alt reports i full,




d

b

P e

7. ASSESSMENTS & COLLECTIONS

Assessment Increases ~ Any annual assessment increase for any fiscal y:aar may not be
imposed untll the board has distributed the Annual Budget Report, [CIvI Code Section
5605] '

Election Process on Assessment Increases and Special Assessments — Any vote by the
membership for an increase in assessments by more than 20% or speclal assessment
great than 5% or the gross expenses requires the two envelops, secret ballot process.
[Civil Code Section 5115, 5605(b)]

Lien Releases — An Assoclation that records a Jien in error, whenever it's discovered,
must release the lien and reverse all costs, fees, and interest assoclated with the error,
[CIvil Code Section 5685(c)]

Overnight Payments ~ The address deslgnated for owners to mall overnight payments
must be Included in the Annual Policy Statement. [Civil Code Section 5310{a){11}]

8, ENFORCEMENT OF RULES AND DISPUTE RESOLUTION

a.

b.

Schedule of Monetary Penaltles - The Assoclation must provide the fine schedula on an
annual basls in the Annual Policy Statement, [Clvil Code Section 5310(a)(8]]

Right to be Heard — A notice and hearing must be provided to a member by Individual
notice if the Board Is attempting to impose a fonetary charge against an owner for
reimbursement o the HOA for damage caused to the common area by the member or
thelr tenant(s)/guest{s). [Clvil Code Section 5855] .

ADR - [n an actlon In which fees and costs may be awarded, courts retains discretion as
to whether a non-fifing party's refusal to accept ADR was reasonable, when detefmining
the amount of the award. This provision now applies not only fo actions to enforce

governing documents, but to any action In which fees and awards may be awarded,
[Clvil Code Sectlon 5960]

9. COMMERCIAL/INDUSTRIAL DEVELOPMENTS

R

Itnposition of Emergency $pecial Assessments — Industial/Commercial properties now

permitted to impose speclal assessments for certain emergency assessments {Section
5610)
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Running an Effective Board Meeting
Do’s and Don’ts and Where the Pitfalls May Lay

By: David A. Loewental

Notice of Meeting:

Pursuant to Civil Code Section 1363.05 (new Civil Code Section 4920), the
Association must provide members with notifications of Board meetings, both reqular as
well as gxecutive sessions. Specifically, unless the Bylaws state otherwise, the
Association must provide at least four (4) days prior notice of a regular meeting and two
(2) days notice of an executive session meeting. Notice to the members shall be given
by posting the notice and agenda in a prominent place within common areas and by
mail to any owner who so requests. Civil Code Section 1363.05 also allow that Notice ‘
and agenda may be given by mail, by delivery of notice to each unit in the development,
by newsletter or similar types of communication, or, with the consent of a member, by
electronic means. Included within the Notice shall be the agenda for the meeting.

Emergency Meeting:

An exception to the notice requirement exists as to emergency meetings. With
respect fo the emergency meeting, the president of the Association, or any two
members of the governing body, other than the president, can call an emergency board
meeting if there are circumstances that could not have been recently foreseen which
require immediate attention and possible action by the Board and, by necessity, make it
impracticable to provide notices as required by the Code. Emergency meetings may be
held in person, via_ email or telephone conference.

Electronic Meetings:

Under limited circumstances, the Board can conduct an ‘emergency board
meeting” via email. Specifically, Civif Code Section 1363.05(j)(1) states as follows:
“The Board of Directors shall not take action on any item of business outside of the
meeting (B) electronic fransmissions may be used as a method of conducting an
emergency meeting if all members of the Board, individually or collectively, consent in
writing to that action and if the written consent or consents are filed with the minutes of
the meeting of the Board. Written consent to conduct an emergency meeting may be
transmitted electronically.

Essential in determining whether or not a Board can confirm and make decisions
via the use of electronic transmission/email requires the following objective analysis:

1
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1. Is the circumstance actually an emergency? (Civil Code Section 1363.05(g));

2. Is the meeting being called by either the president or two other members of the
Board of Directors? (Civil Code Section 1383.05(g));

3. Are the circumstances constituting the “emergency” such that it could not have
been reasonably foreseen?

4, Does the circumstance require immediate attention and possibie action by the |
Board and which, by necessity, make it impracticable to provide notice? (Civil
Code Section 1363.05(g));

5, Did all of the members unanimously consent in writing fo both the fact that the
situation was an emergency and to hold the meeting electronically? (Civil Code
Section 1363.05()(2)(B).

it should be noted that emails between less than a majority of a Board of
Directors will not violate the language of the Open Meeting Act since the meeting
cannot be conducted if there is less than a quorum present. However, Directors should
avoid attempting to circumvent the intent of the email restriction by manipulating this
quorum requirement through an intentional “chain” of emails that are between Directors
less than a quorum. It is not worth the risk of having a business decision unwound
because of an attempt to manipulate the statutory language.

It should be noted that there is no limitation in the statute concerning email
transmission of information or documents by management or vendors to directors.
Vendors and management can certainly email the Board members with updates and
other information without viclating the Open Meeting Act since the Act pertains only to
Board meetings and decisions. Distribution of materials via email that will be on the
agenda for discussion at the next Open Meeting is perfectly appropriate. Similarly,
management recommendations to the Board concerning topics to be discussed at a
meeting are appropriate. However, the line is crossed if the management email solicits
comments or feedback that constitutes a discussion amongst the Board or solicits a
decision or deliberation which would trigger a potential violation of the Open Meeting
Act unless the parameters for an “emergency” are met.

Executive Session Meetings:

Again, it is important to remember that members of the Association may attend
meetings of the Board except when the Board meets in Executive Session to consider
litigation, matters relating the formation of contracts with third parties, member
discipline, personnel matters, or to mest with a member regarding the member’s
payment of assessments. (Civil Code Section 1363.05).

Scheduling Meetings:




If possible, the Board should attempt to schedule their meeting on a “reqular
basis”, i.e., as an example the third Thursday of each month. The Board should be
aware of Bylaw requirements that may state the frequency in which the Board meetings

must occur. At a minimum, Boards must meet at least quarterly to satisfy Civil Code
requirements regarding financial review.

Agendas:

Agendas are required for both General Open Board Meetings, as well as
Executive Session Board Meetings (although because sessions are confidential in
Executive Sessions the topic should be kept general and brief).  As an example:
“Executive Session Board meeting with attorney regarding Construction Defect
litigations.” Board meeting agendas must be posted along with the notice of the
meetings. The Board of Directors may not discuss or take action on any item at a non-
emergency meeting unless the item was placed on the agenda, included in the notice
that was posted and distributed appropriately. Boards are only allowed to discuss and
take action on items on the agenda, with exceptions including (1) brief responses to
questions/statements from Association members, (2) references to informational or
administrative matters, including asking questions for clarification, make a brief
announcement, or make a report of his/her own activities in response to a member's
inquiry where it can be self-reported, and (3) emergency that requires immediate action.

It should be noted that owners, who are not Board members, may speak on
issues not on the agenda during open forum.

1. Board members may also do any of the following:
a. Provide factual information fo its managing agent, other agents or staff;
b. Request its managing agent or other agents or staff to report back to the

Board of Directors at a subsequent meeting concerning any matter, or

take action to direct its managing agent or other agents or staff to place a
matter of business on a future agenda;

C. Direct its managing agent or other agents or staff to perform
administrative tasks that are necessary.

2. As stated above, the Board of Directors cannot act on any item of business (if

not appearing on the agenda and proper notice given) except as required by
emergency measures when:

a. A maijority of the Board of Directors present at the meeting determines
that an emergency situation exists (an emergency is defined as a
circumstance that could not have been reasonably foreseen which,
otherwise would have allowed proper notice to be provided);

b. Two-thirds of the Board members present at the meeting vote that there is



an issue which requires immediate action, and the need for action came
to the attention of the Board after the agenda was posted and distributed.
If less than two-thirds of the total Board membership are present, then this
action requires a unanimous vote of those attending.

C. The item was on an agenda that was posted and distributed appropriately
for a prior meeting of the Board of Directors that occurred not more than
thirty (30) calendar days before the date that the action was taken on the
item, and at the prior meeting, action on the item was continued to the
meeting at which the action is taken.

3. Before discussing any emergency measures, the Board of Directors shall openly
identify the item to the members in attendance at the meeting.

Open Forum:

General Board meetings should include an open forum that can take place either
at the beginning or at the end of the meeting. During the open forum, the Board shall
permit any member of the Association to speak for a reasonable period of time. Most
Associations adopt a three (3) minute time limit per member. It should also be noted
that Board members have no obligation to respond to questions, issues or inquiries
raised by members during the open forum. (See new Civil Code Sections 4925(b) and
5000(b). It should be noted that the only time non- Board members have a right to
participate in General Open Board Meetings (non executive) is during the open forum.,
Boards may not create rules that unreasonably prevent the ability of members to
participate and a reasonable time period must be allowed. It should be noted that
members do not have unlimited free speech during open forum.

Unruly Member:

While there is a right of members to address the Board, such right does not
include the right to intimidate, use profanity, make obscene gestures, shout or
otherwise attempt to take over the Board meeting. In the event that members become
unruly, the Board must balance the right to free speech versus the need to conduct
business. In such cases, the Board has several options which may include, but not
necessarily be limited to, the following:

1. Remove unruly member from the meéting by asking him/her to leave. Do not
attempt to physically remove an unruly member.

2, If the unruly member refuses to leave, the Board may decide to adiourn the
meeting to another location and preclude the unruly member from entering. As
an example, a Board Member's residence;

3. If there is a history of unruly and disruptive behavior, you may wish to have a
security guard attend the meeting.



4, Call the police if the member gets out of hand so as to remove the unruly
member;

5. If allowed under the Association’s Bylaws and/or Operating Rules, schedule a
hearing to fine the unruly member pursuant to Civif Code Section 1363(g);

6. If such behavior is ongoing and consistent, attempt to obtain a restraining order

against the member to preclude their further participation and/or attendance at
Board meetings.

Voting:

With respect to voting, Directors must vote in person or electronically (including
telephonically) if the meeting is being held via telephone conference, but not through
the use of a proxy. Generally, Directors shall vote on all matters before the Board
unless that Board member has a valid reason not to vote including, but not necessarily
limited to, a conflict of interest where that Board member may need to recuse himself
from the discussion and/or vote or where there is a lack of information by a Board
member(s) and thus do not believe that they are competent to cast a vote. Each
Director has one vote and that vote can be cast once a quorum of the Board of
Directors has been achieved. A quorum means a majority of the Directors are present;
however the definition of quorum may be altered by the Bylaws.

Board Member Conilict of [nte_rest:

As stated above, there may be those instances where a Director has a conflict of
interest with respect to a matter that is before the Board. Such a conflict may arise as a
result of various factors including, but not limited to, when a Director or Director's family
stands to benefit from a matter in front of the Board in way that is different from the
other Board members. As an example, but without limitation, a Board member or
Board member’s family member who has an interest in a company who is bidding an
Association project would constitute the type of conflict where the Board member
should not only identify their interest in the matter before the Board, but also recuse
themselves from the matter including not voting on the issues.

in other instances, a Board member may have a conflict due to the fact that they

have received gifts or other compensation from a vendor which could impact the
objectivity of the Board members in their decision making process.

It is important to remember that Board members serve as a volunteer and this is
essential to their protection. . Specifically, pursuant to Civif Code Section 1365.7 and
Corporations Code Section 7231.5(a}, there is ho monetary liability on the part of, and
no cause of actions for damages shall arise against a voluntary Director or voluntary
Executive Officer of a non-profit corporation based upon the alleged failure to discharge
their duties as a Director or Officer (1) if the duties are performed in good faith; (2)
performed in a manner that the Director or Officer believed to be in the best interest of
the corporation and, {3) performed with such care, including reasonable inguiry, as an




ordinary prudent person in a similar circumstance would use. Volunteer is defined as
rendering of services without compensation and compensation means remuneration
whether by way of salary, fee, or other consideration for services rendered. It should be
noted that payment of per diem, mileage or other reimbursement expenses fo a
Director or Officer does not affect that person’s status as a volunteer. As long as the
volunteer Board members conduct themselves in this matter, they may avoid any
personal liability pursuant to the Business Judgment Rule.

However, these statutory protections fail when a Director changes from a
voluntary status to one wherein the Board member receives compensation. Such
compensation can occur in several forms including, but not limited to, receiving
monetary or non-monetary payments from a vendor who is performing or wishes to
perform services on behalf of the Association for compensation; a bribe from a third
party to obtain favor from the volunteer Board member in making decisions; or when
the volunteer director has an inferest in a company that the Association is considering
contracting with which would allow the Board member to receive direct financial
compensation. Examples of non-monetary compensation include an Association
bidding vendor who provides services to a Board member below market costs; a vendor
providing a Board member with vacation or other benefits.

Pursuant to Corporations Code Section 5233, a self dealing fransaction is one
wherein the corporation is a party and wherein one or more of its Directors has a
material financial interest. Such transactions are considered to be self dealing unless
(1) the corporation entered into the fransaction for its own benefit; (2) the transaction
was fair and reasonable as to the corporation; (3) prior to consummating the
transaction, the Board authorized the transaction by a good faith vote of a majority of
the Directors without counting the vote of the interested Director(s); (4) that the
remainder of the Board had knowledge of the material facts concerning the transaction
and the Director’s interest; (5) prior to approving the transaction, the Board in good faith
determined after reasonable investigation that the corporation could not have obtained
a more advantageous arrangement with reasonable efforts under the circumstances.

In order to avoid potential liability for Board members and having the contract
deemed voidable, the interested Board member must: (1) disclose the potential conflict
to the entire Board; (2) recuse himself from both participating in the contract negotiation
discussion and vote; (3) the rest of the Board should ensure that the selection of the
contract is pursuant to a fair and reasonable process.

New Civil Code Section 5350 pertains to “Prohibitive Actions by Directors and
Committee members” and states as follows:

a. Notwithstanding any other law, and regardless of whether an Association
is incorporated or unincorporated, the provisions of Section 7233 and
7234 of the Corporations Code shall apply to any contract or other

tfransaction authorized, approved, or ratified by the Board or Committee of
the Board.




b. A Director or member of a committee shall not vote on any of the following

matters:

1. Discipline of the Director or Committee member;

2. An assessment against the Director or Committee member for
damage to the common areas or facilities;

3. A request by the Director or Committee mernber, for a payment
plan for over due assessments;

4, A decision whether to foreclose on a lien on the separate interest of
the Director or Committee member;

5. Review of a proposed physical change of the separate interest of
the Director or Committee member;

6. A grant of exclusive use common area to the Director or Committee
member;

C. Nothing in this section limits any other provision of law or the governing
documents that govern a decision in which a Director may have an
interest.

With respect to the Business Judgment Rule, volunteer Officer or Director is not
personally liable for damages that exceed an Association’s insurance for bodily injury,

emotional distress, wrongful death or property damage or loss due to tortuous act or
omission of the Officer or Director if:

1.

The act or omission was performed within the scope of the Officers
or Directors duties;

The act or omission was performed in good faith;
The act or omission was not wilful, wanton or grossly negligent;
The Association has sufficient insurance for general liability of the

Association and general liability for the Officers and Directors at the
time of the act or omission occurred.

Rogue Board Members:

A rogue Board member is one who no longer acts in a way that is appropriate for
a Board member and/or acts outside of the confines of his duties as a Board member.
As an example, but without limitation, if the Board votes to proceed in a certain way, it is
inappropriate for a Board member, who was opposed to that decision, to conduct
themselves in a manner that is directly contrary to the decision of a majority of the



Board. Thus, a dissenting Board member can state that he is opposed to the decision
of the Board majority, however, he/she should not take action based upon the dissent,
since such action could create liability for that Board member and the Association as a
whole. As an example, if the Board has voted to direct a vendor to perform services in

a certain way, a dissenting Board member does not have a rlght to provide contrary
instructions to that vendor.

When a Board member goes rogue and starts to act outside the course and
scope of his duties and responsibilities on the Board, not only could such actions
ultimately create substantial liabilities for the Association, as well as the Board member,
but also, in acting outside the course and scope of a Board member, the Association’s
Directors and Officers Insurance may not defend that owner for such actions.

Another example would be a Board member who acts in a physical or hostile
manner with a member, such as striking a member. Such action would not be
considered to be approved Board conduct and thus, in a subsequent civil action by the
battered homeowner, the Association’s carrier would likely not provide a defense and
indemnity for that rogue Board member.

In instances where a Board member is acting out of control, the Board is
certainly empowered to censure of reprimand the Director. Such action would be
appropriate wherein the Board member is disrupting meetings, using profanity,
breaching the confidences of the Board, interferes with Association operations, matters
of conflict of interest, breach of fiduciary duties, improper behavior towards Association
vendors or employees, etc. A censure is effectuated by a majority of the Directors
passing a motion once quorum has been established.

Removal of Board Member:

It is important to note that an offending Director and Officer, i.e., President, Vice
President, Treasurer or Secretary, can be removed from office by the other Directors by
a majority vote of the other members of the Board, but not removed from the Board.

A Board member(s) can be removed from the Board through process of a
petition brought by 5% of the members seeking a recall election of the Board member
or the entire Board. Varying percentages are required if the petition is seeking the
removal of only one Board member. (Corporations Code Section 7222). Typically a
much higher percentage of the members are required for such action. In a vote to
remove the entirety of the Board if the Association has 50 or fewer members, then a
majority of the members must vote in favor of the recall. If 50 or more members, it
requires a majority of a quorum.

In addition, the Board can declare a Board seat vacant if they have been
convicted of a felony or have been declared of unsound mind. Further, the Court may
remove from office any Director in case of fraudulent or dishonest acts or gross abuse
of authority or discretion with reference to the Association and may bar that individual
from future elections for a period determined by the Court. An action to remove a




Director may be brought by another Director or by an authorized member.
(Corporations Code Section 7223).

Motions and Resolutions:

Ultimately, the Board conducts business and makes decisions via the making of
motions and passing same. Typically a motion is made by a member of the Board of
Directors and then seconded by a different director. After it is seconded, it is typical for
the Board to discuss the motion and once the deliberation has ended, the Board votes
on the motion. The minutes should reflect the fact that a motion was made, seconded
and the ultimate result of the vote. When the motion is ultimately passed, the Board
should turn this into a resolution by writing it down and specifically setting forth what
was in fact adopted by the Board.

Length of Meetings:

Except for extraordinary circumstances, such as discussions involving litigation;
a major construction project; going through proposed CC&Rs, a Board meeting should
not fypically take more than 2 hours. Much longer than that is an indication that
discussions are geing too long.

Minutes:

The historical preservation of what occurs during a Board meeting is through the
use of minutes. The minutes proposed for adoption that are marked/indicate draft
status, or a summary of the minutes, of any meeting of the Board of Directors of an
Association, other than an executive session, shall be available to members within thirty
(30) days of the meeting. Civil Code Section 1363.05(d)). The minutes shall be
distributed to any member of the Association upon request. Minutes should include the
following: date, place and time of the meeting; Board members and manager in
attendance; reports given; motions made and motions passed. You do nof want
Minutes to be a recitation of each and every word said during the meeting. Thus,
Minute takers should be instructed accordingly.

With respect to executive session Board meetings, any matter discussed therein
shall be generally noted in the minutes immediately following executive session
meeting, (Civif Code Section 1363.05). Executive session minutes should not be
provided to the membership as part of the Association’s books and records (Civil Code
Section 1363.05(d), but would have to be produced as part of written discovery in the
event of a lawsuit, except for those minutes that are protected by the attorney-client
privilege.

Defamation:

Often times, homeowners will make statements as to members of the Board of
Directors and/or management that would appear to be defamatory on their face. Such
defamation may be written (liable) or spoken (slander). (Civil Code Section 44).

9



Typically, elements of defamation include the following:

1. False statement made about the victim (i.e., Board member or manager);

2. Such false statement is published/communicated to a third party. (This only
requires another person to over hear the remarks). Thus, in a general meeting
where such “defamatory” statements are made, it has been published to all
others who are in attendance;

3. The defamatory statement tends to injure the victim’s reputation or standing in
the community; or it holds the victim out for ridicule or contempt.

In instances of defamation, a court may grant the prevailing victim damages
including general (non-economic damages) for mental anguish, emotional distress,
harm to reputation, loss of standing in the community. In addition, and depending upon
the circumstances, the victim may also recover special (economic damages) for loss of
employment, medical attention, etc., as well as potentially punitive damages if the
defamatory action was malicious.

[t should be noted that it is difficult to obtain an jnjunction for defamation due to
First Amendment rights. Generally, a court cannot enjoin speech, even if it is hate
filled, because this would be a prior restraint on speech. In order for a court to

potentially grant any type of injunction for defamation, such an order must be narrowly
drafted so that the injunction is very limited.

Since it is common place at Board meetings for tempers to flare and statements
to be made, such meetings are ripe with the possibility for the expression of potentiaily
defamatory statements. A typical example is at an Open Association Meeting, an angry
member who is upset about an increase in assessments and accuses the Association
and its Board of Directors of being “crooks” and “embezzling” Association funds. Based
upon these accusations that a crime was committed, the Association and Directors may
decide to bring an action against the accusing member for defamation of character.

Under California law, and in appropriate instances, the anti-SLAPP statute (Civil
Code Section 425.16) can result in an immediate dismissal of a lawsuit and mandatory
reimbursement of atiorneys fees and costs to the prevailing party. 1t is only in the last
few years that California Courts have begun considering the application of this
important “shield” in the context of community association law.

The California Legislature enacted the anti-SLAPP (SLAPP=Strategic Litigation
Against Public Participation) to provide a quick and efficient remedy to terminate
meritless lawsuits brought to “chill” the exercise of First Amendment rights very early
onh. The statute is designed to protect “acts in furtherance of a person’s right of petition
or free speech,” which includes a right to make statements in a “public forum” and in
connection with an issue of “public interest”. If a person is sued for statements made in
connection with a government proceeding, the statements automatically qualify as
protected “acts”. Because Association meetings are considered “public forums” the
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statutes can sometime offer relief to defendants in community association lawsuits.

With respect to the example above where the homeowner accused the Board of
Directors of being “crooks” and of “embezzling Association funds”, if the court agrees
that the accusatory statements were made at open Board meetings (“public forum”) and
would be of concern fo the entire membership (“public interest”) then the burden is
placed on the Association to immediately prove that no funds were in fact embezzled.

If the Association cannot immediately provide evidence that the embezzlement did not

occur, the defamation suit will be dismissed and the Association will be ordered to pay
the owners attorneys and costs.

Under normal circumstances, a plaintiff has ample time and opportunity to gather
evidence to prove his case at trial through investigation, depositions, written discovery
-and other methods. The anti-SLAPP statute greatly accelerates this process and
forces plaintiff to gather enough evidence to prove its case within two (2) months of the

initial service of the lawsuit. Thus, cases that lack merit can be adjudicated in a matter
of months as opposed to years.

It is important to understand that California courts have held that a community
association is considered a “quasi government entity” and functions “as a quasi
government” meeting the “public forum” requirement of the statute.

Thus, the use of an anti-SLAPP motion by an owner who is sued for defamation
by a Board member may provide a significant shield for that owner making an action by
a Board who believes to have been defamed that much more difficult.
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